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Jonatan Josue Arita Isaula
(1983-2005)

Jonatan had been working with the reintegration programme
for ex-gang members in San Pedro Sula, Honduras, since 2003.
He was not only a young working person who wanted to start
a new life, but also a responsible father who had decided to
leave the gang he had been involved with, after the birth of his
son. When he joined the rehabilitation programme, Jonatan
demonstrated great responsibility and developed strong
working relationships with others in the group. He belonged
to Generation X, an organisation started by ex-gang members
in 2002. On 2 April 2005, when leaving the metal workshop
where he worked and heading for his home, Jonatan was shot
seven times, including a shot to the head, and died.!

This report is dedicated to the memory of Jonatan and to the other
children and young people of San Pedro Sula who find the courage
daily to try to rebuild their lives in the face of violence, poverty
and exclusion.

! For Jonatan’s full story see p.112.
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Case study |: Boboy’s story (the Philippines)

“Criminality runs in the family"” Boboy was often subjected
to this unfair remark from neighbours and even from
police authorities. At 14, he had to constantly watch his
back wherever he went after two of his teenage brothers
were killed in alleged drug- or gang-related incidents.

Early exposure to a harsh life

Boboy came from a large family of eight siblings, the
eldest was 23 years old and the youngest was five.
Boboy’'s parents married at an early age and raised
their children on an unstable income from their work
at the public market. When Boboy's youngest brother
was a year old, Boboy's father left his wife, Rita, for
another woman and Rita became the breadwinner of
the family. She learned to carry heavy loads at the
market to provide her children with three square
meals a day.

Often tagging along with playmates, Boboy was already
hooked on arcade games at the age of seven and was
frequently absent from school. He was then enrolled
in a public elementary school as a first grader. He was
re-enrolled the following year but he dropped out
again, preferring dalily life with his friends at the

market place.

At an early age, Boboy frequented the Bangkerohan
Public Market, tagging along with his mother or

with friends. He worked as a market vendor and a
conductor for public utility jeepneys. As an adolescent,
he spent most of his time with his friends. He learned
to smoke and was exposed to other risk-taking
behaviours.

Blood brothers

The year 2001 was a very unhappy time for Rita
and her family. Her two young sons, Richard and
Christopher, were killed by unidentified assailants,
believed to be members of a vigilante group in
Davao City. Richard was stabbed to death in July,
Christopher in October.

To keep the other children away from danger,

Rita arranged for the custody of her three younger
children with an alternative shelter for children

and youth.“My children are now in good hands
and continuing their respective classes in school.
We will just visit them occasionally,” Rita said.

Rumour was rife within their community that
Boboy was in danger of becoming the next target.
Both brothers had reportedly been killed because
of their alleged involvement in petty crimes and
illegal drugs.

Boboy was provided with temporary shelter at

the Kabataan Centre. Apart from providing legal
support and individual and family therapy sessions,
the Kabataan Centre also explored alternative home
arrangements for Boboy to try to prevent him
meeting a violent death, as the fear of summary
execution intensified.

Boboy, however, opted to go back to his own
community with his family, under the custody of his
mother. He resumed his usual routine — occasionally
working as a market labourer and hanging out with
friends day and night. Rita said that Boboy now
heeded her advice. Nevertheless, the fear of the
unknown continued.

On 12 March 2002, Boboy was arrested by the police
for allegedly snatching a woman's necklace. After being
held at the police station for a day, he was released
through legal support from the Kabataan Centre.

After a month, on |0 April, he was arrested again for
illegal possession of a deadly weapon. He was again
detained in the same police station until 9 June 2002,
a lengthy two months of waiting for case filing and
the court's subsequent order of commitment.

Worried about the security of her son, Boboy's
mother, Rita, formally requested the San Pedro
Police Station to transfer Boboy to the Regional

continued overleaf




continued from previous page

Rehabilitation Centre for Youth (RRCY). Boboy stayed
at the RRCY until the morning of |3 June 2002. The
next day, the RRCY formally turned Boboy over to
Rita’s custody. The Department of Social Welfare and
Development assessed that Rita was able and had
the capacity to take care of her son.

Victim and survivor

Boboy was both a victim and a survivor of poverty
and of the breakdown of family support. He learned
how to make some sort of living in the public market
by becoming a young market hauler and by doing
other odd jobs. As a child, he witnessed different
forms of violence in his family and his community.
Worse, he witnessed the successive violent deaths

of his two brothers.

As a child in conflict with the law, Boboy learned

how justice was dispensed to young people like him.
Rather than threaten him, this challenged him to move
on and strengthened his capacity to deal with the
harsh realities of being under constant surveillance by
the authorities. He drew strength from his mother’s
own ability to cope and survive and so wanted to

be always near her.When circumstances forced him

to leave his mother temporarily and seek safety

at the Kabataan Centre, he suffered separation
anxiety. He returned to his family, not only to be
with his mother but also to confront his situation
and live with it, hoping that there would be changes
in the justice system. His personal security was indeed
at stake, but his growing awareness of the plight of
children like him and the presence of many non-
governmental organisations (NGOs) that provided
support and services gave him the courage to cope
and even to take part in action for promoting
children’s rights and ensuring children’s protection.

Boboy was stabbed to death on 2 November 2002
in the same brutal manner as his two elder brothers,
six days before his fifteenth birthday. In 16 months,
Rita lost three sons. Their deaths, and those of other
children and young people who find themselves in
conflict with the law, attest to a justice system that
allows ‘vigilante justice’ to prevail in the many instances
when it fails. Their deaths reflect society’s indifference
to the plight of many young people who become
the victims of structural violence. Rita has vowed to
continue to seek justice for her sons and to advocate
for a comprehensive juvenile justice system, to try to
prevent more sons and daughters meeting the same
fate as her Richard, Christopher and Boboy.”

? Case study taken from Ancheta-Templa (2004)




Introduction

Boboy’s life story is both unique, a reflection of his
own particular circumstances and of the person

he was, and at the same time tragically familiar to
anyone who has worked with children in conflict with
the law, whatever the country or the context. The
circumstances may not always be so extreme and the
outcomes not always so tragic, but, as this report
demonstrates, the same patterns can be found
throughout the world in the lives of children who

end up in conflict with the law, whether in Honduras,
the Philippines, Uganda or China. More often than
not there is a background of poverty, marginalisation
or exclusion; a pattern of violence or neglect in the
family or community; a failure in the child’s care

and protection support mechanisms; a lack of
opportunities and a loss of hope. Often, these factors
are compounded by the children’s sense of alienation,
of powerlessness, of being on the margins of societies
where they do not belong, where adults make the rules
and where children’s spaces and place are restricted
and defined on the basis that they are not part of the
adult world.

To recognise the reality of these children’s® lives and
experiences is not to see these children as hopeless
victims of circumstances, as simply passive recipients
of society’s ills. These children are very much actors in
their own life stories and will often have made active
choices, faced up to responsibilities, and determined
the course of their lives and sometimes even deaths.
But children are no more divorced from the context
and environment in which they live, grow up and
develop than the adults who are supposed to care for
them, protect them and guide them.

Most of the children who come into conflict with the
law — whether they are children trying to survive, petty
offenders or serious offenders — are children who are
facing challenges in their care and protection and in
their relationships with their families, communities
and society. Their lives, choices and opportunities

are affected to a great extent by the social, economic
and political realities in which they live. These

include communities increasingly fragmented

through urbanisation, chronic poverty, social and
inter-personal violence, and increased pressure from
commercialisation and materialism. Yet, somehow we
expect children to remain outside of all this and be
better. We construct childhood as a time of innocence,
of purity and lack of responsibility. When children do
not live up to these expectations, our societies respond
with particular vindictiveness, as if in shock that the
image we created, the childhood we want to believe in,
does not exist. Media frenzy and political opportunists
can take over and every child can be tainted with the
same brush: children are demonised for not being
‘what they used to be’ and for being ‘capable of the
worst things’.*

Beyond the periodic hysteria about youth offending

lie some stark facts:

* The overwhelming majority of children in conflict
with the law — over 90 per cent of them — are petty
offenders, who mainly commit offences against
property.

* Four out of five children who commit an offence
only commit one in their lifecime. This is not
only true of the Philippines, of Laos, of Kenya or
Ethiopia; this is also true of industrialised countries
and even countries facing major levels of social
and community violence.

* The majority of children who end up in the
criminal justice system are from particularly
deprived communities and families, often from
discriminated minorities.

* In some countries, the great majority of children
coming into conflict with the law are children
who are criminalised for simply trying to survive.

Yet we treat that overwhelming majority of children
as if they were all committing serious and violent
offences. We portray them as such and we respond to
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their offending by putting them through a criminal
justice system that is devised to deal with those who
actually do pose a real and serious risk to public
safety. To make things worse, by responding to their
offending in this way, we expose them to situations
and environments that are inherently violent, and
that take them away from the social and familial
environment that is supposed to ‘socialise’ them.

We incarcerate them and remove their opportunity

to learn to be respectful and respected members of
societies and communities. We expect them to learn
responsibility by exposing them to the totally artificial
environment of detention, where choices are made for
them, imposed rules define their everyday living and
decide their every move, and where all the challenges
they faced in the real world are temporarily removed
but not dealt with. And then, when the sentence is
over, we plunge them back into the same context and
environment that led to their offending in the first
place, hoping that they have learnt their ‘lessons’.

This report will show that violence is a recurring
theme in the lives of these children and not only
after they come into conflict with the law. Violence
is a major root cause of children coming into

conflict with the law in the first place. It is also

a major consequence of inappropriate criminal
justice responses to children’s coping strategies and
behaviours. Finally, it is often a routine factor in the
way children are treated once they enter the criminal
justice system. There are already many reports
testifying to the brutality of treatment these children
face at the hands of law enforcement agents, prison
authorities, and within their communities at the
hands of their peers, self-appointed vigilantes and
members of drug and crime gangs who use these
children for their trade. Yet, it is less often shown
how inappropriate responses that criminalise children
unnecessarily and do not address the challenges that
led them to come into conflict with the law in the first
place can lead to further vulnerability for children and
increased exposure to violence and marginalisation.

Part I of this report explores the way violence is
intricately linked to the lives and experiences of
these children and combines with other key factors
such as poverty, marginalisation and inappropriate

responses to limit the opportunities for children to
make different and better choices for their lives.

Part II of the report responds to the call of the United
Nations (UN) Study on Violence against Children to
go beyond identifying the problems and focuses on
what can be done. We share eight examples of good
practice that have been developed with partners and
children themselves to provide a child-centred justice
system that responds to the issues faced by children in
conflict with the law in an effective and appropriate
way: that recognises the diversity of their experiences
and the root causes of their offending, and aims to
avoid their further exposure to violence, stigmatisation
and exclusion.

International law has long recognised that the formal
criminal justice system should only deal with the
small minority of children who have committed
serious and violent crimes and who pose a real security
risk to others. In addition, it has stated clearly and
firmly that detention should always be a measure of
last resort. Yet children continue to be criminalised
inappropriately and exposed to a system that is often
violent and frequently arbitrary. Children all over the
world continue to be detained as a matter of course
and often in appalling conditions where they are at
further risk of being abused. While international law
continues to promote alternatives to the formal justice
system, at a national level, reliance on this system and
on detention remains overwhelming. New and bigger
prisons are being built all the time, even in countries
where youth offending rates are actually decreasing.
Alternatives to criminalisation and detention are rare
and when they do exist, they tend to be isolated good
practices and under-resourced, even where they have
shown a demonstrable impact on the lives of children
and on their offending.

Many would consider a ‘child-friendly’ justice system
to be one where police officers do not torture, beat or
sexually abuse children nor extort money, arrest them
with no cause and detain them for indeterminate
periods of time. Compared with the reality that most
children in conflict with the law face every day, such
a system would already be a major achievement. But
even a child-friendly and child-respectful justice



system is not necessarily a system that respects
children’s rights and provides them with real justice.

The fact is that most criminal justice systems are
based on concepts of justice that are punitive, and
focused on addressing the immediate result of
offending. They place children in constant ‘double
jeopardy’, where they are criminalised and punished
for attempting to survive, for re-enacting the violent
power relations that they are brought up within

and for tiptoeing on the margins of societies that

in turn exclude them and demonise them for being
‘anti-social’.

To demand justice for children is not just to require
that they are not abused at the hands of those who are
meant to enforce the law. It is to require that society
recognises and addresses the reality of children’s lives
and the root causes of their offending and seeks to
put in place real, long-term solutions that children
themselves have identified and can recognise as their

INTRODUCTION o

own. These solutions must be based on a conscious
shift by these societies and communities to see all
children as part of them, as a reflection of them and

as key stakeholders in their own future. The examples
of good practice in this report do not pretend to be
solutions to every problem nor applicable in every
context, but they demonstrate that this shift is possible
and that when it is supported and sustained, it can
provide a real reason for these children to continue

to hope.

Notes

3 A child is defined under Article 1 of the UN Convention on the
Rights of the Child as “every human being below the age of 18”.

# “Phil Cohen (1997) has argued that young people have to
carry a peculiar burden of representation. Their condition is
increasingly seen as being symptomatic of the health of the
nation, or the future of the race, the welfare of the family, or the

state of civilization as we know it.” (Muncie, 2004, pp 10-11)
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| Challenging the myths

“Probably no other area of domestic policy has been
abandoned more thoroughly to misinformation,
hyperbole, and pandering to public prejudices.

The results, frequently, have been ill-thought
strategies that actually increase crime, damage

young people, and waste taxpayers’ dollars.”’

Facts about children and offending

Articles 37 and 40 of the UN Convention on the
Rights of the Child (UNCRC) and international
standards on the Administration of Juvenile Justice
require states to establish a child-centred, specialised
justice system whose overarching aim is children’s
social reintegration, and which should guarantee
that their rights are respected.® In recognition of the
particular nature of youth offending and the overall
goal of “promoting the child’s reintegration and the
child’s assuming a constructive role in society”,
international law also emphasises the need to divert
children away from judicial proceedings whenever
possible and to “redirect [them] to community
support services”.* The formal justice system should
only deal with the small minority of children who
have committed very serious crimes and represent a
threat to their society, and the detention of children
should always be a measure of last resort.

The reality for children all over the world, however,
is quite different.

A majority of children in conflict with the
law end up in the formal criminal justice
system

It is estimated that there are over one million children
worldwide in detention.’ The detention of children
who have been accused of a crime but are awaiting
trial (remand) continues to be the norm in a majority
of countries and in some cases this accounts for over
90 per cent of children being held in detention.’

Examples from Chapter 4 in this report illustrate

this starkly. In six jails in Cebu, in the Philippines,
74.4 per cent of children in jail between 1999 and
2001 were being detained pending trial. In Ethiopia,
data compiled by the Addis Police Commission

and Forum on Street Children Ethiopia for the

years 1998-2001 reported that 98 per cent of child
offenders reported to all police stations in Addis Ababa
were detained." In Uganda, at the capital’s main adult
prison, 60 children were remanded there during a
given month in 2004, while the number of convicted
children held there over the previous six months was
only six, making the proportion of remanded children
at least 90 per cent.

In addition to those being detained pending trial, the
majority of children who are incarcerated have not
committed a violent crime and do not pose a serious
security risk to their communities. In the USA, only
25 per cent of incarcerated youth have been found
guilty of a violent crime, leaving 75 per cent in
detention who should not be there.”? In the UK,

“the number of children in prison has more than
doubled since 1993 despite a decline in the number
of children convicted or cautioned for offences. The
UK now locks up more children than anyone else in
Europe.” " In Kenya, as shown in Chapter 4, research
found that 80-85 per cent of children in police
custody or correctional facilities were children in
need of care and protection who had actually
committed no criminal offence.

Establishing the facts about children in conflict with
the law is no easy matter, however. It is notoriously
difficult to obtain official statistics on children

who come into conflict with the law. The lack of
appropriate data collection systems, particularly
providing disaggregated data by age, is compounded
by the failure to use standardised concepts in
relation to the definition of a child. Despite the

UN Convention on the Rights of the Child’s almost
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universal ratification and its definition of children as
being under 18 years of age, member states continue
to use widely varying terms in relation to children in
conflict with the law. In UK statistics for example,
children are classified as those aged between 10 and
13 years, juveniles are children aged between 10 and
17 years, young persons are between the ages of

14 and 17 years, young adults are aged between 18
and 20, and adults are 21 years old and above."

The lack of proper and standardised data collection
systems also ensures that data on youth crime remain
highly politicised and are easily manipulated by those
who want to be seen as ‘tough on crime’, but also
that public policy on crime remains too often
divorced from the actual crime situation. In addition,
different definitions from country to country as to
what constitutes a ‘serious crime’ or a ‘petty crime’
mean that it is often difficult to compare patterns

of offending by children.”

The vast majority of offences by children
are petty and non-violent offences

What is clear from the available data and from the
work of Save the Children' and other organisations
working in this field is that over 90 per cent of
children who come into conflict with the law

have committed petty offences. Despite popular
misconceptions about children who break the law and
regular ‘moral panics’ about a world where children
are not as they ‘used to be’, patterns of offending by
children remain strikingly similar all over the world.
The percentage of children who commit serious
violent offences remains small even when it is at its
highest, in countries with high levels of social violence,
acute breakdown of law and order and street violence.
Despite a steep increase in youth offending in the
USA in the 1980s and early 1990s, only nine per cent
of juveniles who were arrested had committed a
violent offence in 1992." Five years later, in 1997,
arrests of juveniles for violent crimes in the USA
accounted for only 4.3 per cent of all juvenile arrests.
Property crimes, however, accounted for a major
portion of all juvenile crimes, with a range of status-
and substance abuse-related offences accounting for
the rest.” In Honduras, despite public misconceptions,
crimes committed by children constitute only a very
small percentage of all crimes. Further, although the

homicide rate is much higher there than the world
average (40.7 per 100,000 compared to 5 per
100,000), the majority of crimes committed by
children continue to be property crimes.”” Research in
Central and Eastern Europe and the Commonwealth
of Independent States has confirmed that, as
elsewhere, “property crimes still account for more
than two-thirds of juvenile crimes” despite steep
increases in crime rates overall (including violent
crimes) in transition countries, particularly linked

to an increase in drug-related crime.”

Theft and other property crimes top the list of
crimes committed by children, often followed by
substance abuse and so-called ‘status offences’. In
The Philippines, for example, a study in Davao City
found that the top three offences totalling 82 per
cent of all offences were theft (35 per cent), substance
abuse (28 per cent) and curfew violations (19 per
cent), while violence against the person amounted to
only 7.1 per cent of crimes committed by children.
According to police records in Cebu, another major
city in the Philippines, nearly three-quarters of
children arrested were alleged to have committed
offences against property (71 per cent).” In Bosnia
and Herzegovina, it is estimated that 92 per cent of
crimes committed by children were property offences.
In Nairobi Central Police Station, 70 per cent of
arrests were for vagrancy.”

Children as ‘one-off’ offenders

The great majority of children who come into

conflict with the law are first-time offenders and rarely
go on to become career criminals. In Laos and the
Philippines, for example, it was found that over 90 per
cent of children in detention were there for a first
offence. Conversely, in the UK it was found that a
“small minority of the most prolific offenders were
responsible for the vast majority of offences. Just two
per cent of the whole sample accounted for 82 per
cent of all offences measured.”*

The reality is that a majority of children will break
the law at least once before they reach 18 years of age,
although the nature of their offending is usually so
trivial as rarely to warrant intervention by the justice
system. There is a well-recognised pattern of youth



offending in more affluent societies, for example,
where offending is less often linked to survival, with
a peak at around the age of 18 for boys and 15 for
girls. This tends to be followed by a sudden drop in
offending, understood to reflect the reality of child
and teenage development with a period of testing
‘boundaries’ which ends naturally when young
people find work, begin a family and take on
responsibilities.

“Studies have found that, in industrialised societies,
committing offences is most common among older
adolescents and young adults. Usually, the acts are
not serious, and most first-time young offenders do
not end up pursuing a criminal career. For example,
government statistics for 1996 in the Netherlands
showed that rates of criminal offence peaked at ages
18-19, and a 1993 study in Scotland found the peak
age for committing crimes was 18. A 1993 study in
the UK based on self-reported offending revealed
rates which were much higher among the 18-25 age
group than among 14—17-year-olds. Serious and
more deliberate offending tends to appear during
early adulthood, but, like frequency of offending, it

usually decreases among people above age 25.”»

The criminalisation of children’s behaviour

Growing up is a period when children are learning to
test boundaries and develop their own sense of right
and wrong. Adolescents will adopt ‘risky behaviour’
and they will do so at a time when their lives and
behaviour are particularly regulated by their families,
schools and society. Crimes by minors account on
average for between 5 and 25 per cent of all crime,
and this is despite the fact that children and young
people are probably the most policed and heavily
scrutinised social group in any society. Children’s
behaviour in social spaces is particularly controlled
through the existence of a range of ‘status offences’ —
offences that are only a crime when committed

by children, such as truancy, running away from
home or being beyond parental control. In addition,
children’s behaviour that is deemed ‘anti-social” has
increasingly been criminalised through the use of
curfews and other anti-social behaviour measures
such as Anti-Social Behaviour Orders (ASBOs)*

in the UK.

I CHALLENGING THE MYTHS o

At the same time, children growing up in countries
and families where chronic poverty or violence have
led them to adopt survival strategies including
migration onto the street, street work, begging,
scavenging, petty thieving or prostitution, find that
their very attempts at survival are criminalised and
bring them inevitably into conflict with the law.
For these children, adopting a ‘risky behaviour’

is not a choice but a part of daily life. Nevertheless,
law and order strategies that criminalise children
for being ‘out of place’ mean that children who

are living or working on the street, including
homeless children and children facing care issues,
are the most vulnerable groups of children in

terms of coming into conflict with the law and
exposure to violence. They represent an overwhelming
percentage of children found in the criminal

justice system.

Criminalisation and gender

Crime all over the world is overwhelmingly a male
phenomenon, with about 80-95 per cent of all
crimes being committed by males, including crimes
committed by children. Yet these figures do not give
the full picture of girls and boys coming into conflict
with the law and their differing experiences once they
do so. While it is acknowledged that girls commit

far fewer offences, it is also true that gender roles,

the social control of girls and their restricted access

to public life in many contexts, as well as the different
coping strategies that girls are forced to adopt, result
in some cases in less criminalisation and in other
cases in more. For example, in a study of street
children in Tajikistan, it was found that most street
survival strategies were simply not available to girls,
who would instead turn mainly to prostitution

to survive.”

In many societies where families face economic
challenges, the marriage of girls, including young
girls, is also used as a way for the family to increase
its income or at least reduce the financial burden.
Alternatively, girls may simply be forced to marry
at a very young age as the only survival strategy
open to them. The story of Okello and his sisters
in Uganda (overleaf) is a striking illustration

of this.
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“Both Okello’s parents died in Gulu district leaving
behind his two sisters and himself. Unfortunately there
was only one surviving relative who was their uncle.
He mistreated them and denied them a share in the
deceased parents’ property which they had a right to.
As a result, the girls were forced into early marriage
for survival while Okello became a street child and
committed a number of offences of theft. For one
such offence he was arrested and detained by the
police.”*® (Uganda)

While in some cases girls experience preferential
treatment when they come into conflict with the law
and judicial personnel may show more willingness to
divert them away from the judicial system, in other
cases expectations about what is deemed ‘appropriate
girls’ behaviour’ mean that they are more likely to be
criminalised. In particular, status offences are often
used against girls to control their behaviour. In the
USA, for example, Amnesty International noted that
“the pattern of female offending is quite different to
males. A very large proportion of their arrests are for
so called ‘status offences’ (such as running away from
home), offences which only children can commit,
rather than general criminal offences.”® In addition,
girls who have turned to prostitution as a survival
strategy or have been prostituted and are victims of
trafficking continue to be prosecuted in many cases,
instead of the adults who are exploiting them. The
criminal justice system is even used in a number of
countries for the so-called ‘safe custody’ of gitls, a
practice that in effect criminalises them and deprives
them of their liberty, often with no recourse to due
process of any kind, even though they are in many
cases the victims of crimes, including crimes involving
sexual violence.” The situation of these girls remains
one of the most tragic and least reported examples of
how children end up in conflict with the law.

Failure of children’s care and
protection systems

The experience of violence for children in conflict
with the law rarely begins with their first contact with
the law. It is often a direct and major cause of their
coming into conflict with the law in the first place.

It is also a direct consequence of failed care and
protection responses by states and communities for
children ‘at risk’ if their traditional familial protective
environments have broken down. But violence can
also be a very real consequence of criminal justice
policies that inappropriately criminalise children’s
coping strategies and behaviour, and reduce further the
options that are available to them, as well as driving
them towards more ‘risky behaviour’. It is crucial to
understand the complex and intricate relationship
between violence and criminalisation in order to
respond appropriately to what is happening in the
lives of boys and girls who come into conflict with
the law. If we do not, we will be left tinkering on the
edges of a system that inherently fails to address the
real issues faced by these children, their families and
their communities. That system will instead continue
to compound the problems faced by these children
before adding its own measure of violence into

their lives.

Abuse, neglect and separation

“I do not want to go back home because my father
drinks alcohol and when he beats me, I roll around
like a football.”

One of the most common factors that brings children
into conflict with the law is the breakdown of their
familial and protective environment. Whether this is
the result of violence within the family, the death of a
parent, divorce, separation in an emergency situation
or migration as a result of chronic poverty, its impact
is that it exposes the child to a much higher risk of
both violence and coming into conflict with the law,
the two being inextricably linked. The child’s attempts
to fend for him or herself and often to care for other
siblings by living or working on the street or in
temporary and unstable environments, the lack



of a ‘regularised’ social situation and status and
the criminalisation of most livelihood options and
coping behaviours, all compound what is already a
personal crisis into a situation of potential conflict
with the law.

The issue of violence in relation to children in conflict
with the law usually raises images of the violence
these children often experience at the hands of law
enforcement agencies or while in detention. Yet when
working and talking with children who have been

in conflict with the law, the issue of violence within
the home constantly arises as one of the key reasons
for the child leaving home in the first place, as an
important factor in the family breakdown or as a
major deterrent to the child returning home.
Violence in the family, including physical, sexual and
psychological abuse as well as neglect, abandonment
and discrimination, not only has a major impact

on the child’s well-being and development, it
fundamentally affects a child’s choices and may

force her or him into coping strategies that often
lead to further victimisation and criminalisation.”

The use of physical and psychological punishment
by parents is often raised by children themselves as a
major factor that led directly or indirectly to their
situation of conflict with the law.”

“Our mother does not love us. She shouldn’t have left
us if she does. She should have been a responsible
parent. She shouldn’t have beaten up my elder brother
like what she did. Parents should only reprimand
their children, not beat them up!”

(Derick, 14 years old, the Philippines)**

“I got some friends on the street who steal money and
1 join them. My mother beats me when I have gone
with my friends and I have to leave and live on the
streets. One day I took some money and a phone and
they took me to the police station and later the police
started beating us.”

(Boy aged 12, Uganda)®

In a study in Tajikistan when street children were
asked “whether they would like to go back ro their
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parents, most of the children in the group discussion
in Khudjand rold us that no, they did not want to go
back home, because they knew what it would be like:
their parents would be drunk and would beat them
all the time.”

Research carried out on the causes of children
migrating to the street indicates that family violence is
a major contributing factor. The Consortium on Street
Children, for example, points to research conducted

in Peru which found that “family violence and child
mistreatment was the precipitating factor in 73 per
cent of cases of children migrating to the streets.” ¥’
Once on the street, a child’s livelihood options and
strategies are likely to result in coming into conflict
with the law. The fact that ‘running away from home’
can itself be a crime in the many countries where it
amounts to a so-called ‘status offence’ simply ensures
the criminalisation of boys and girls, including those
that may have left home as a result of abuse, and may
well expose them to an even greater risk of violence.”

Abuse within the family, including sexual abuse,

has a pervasive impact on the child. It has a direct
impact on his or her immediate situation in that,
once discovered, he or she is likely to be removed
from the home and alternative care sought, often
ending in institutionalisation which is in itself
traumatic and can lead to further abuse. In many
cases, the abuse will be left undetected and the child
may have no other alternative than to flee from home
and migrate to the streets or to a more temporary
and unstable situation.

Abuse in the family also has a profound personal
and emotional impact on that child’s sense of identity
and self-worth. Having been abused by the very
people who are meant to care for him or her, that
boy or girl will have a strong sense of not having
been worthy of love and of having been betrayed.”
Abuse in the family is in turn likely to have a major
impact on a child’s social relationships and their
ability to form loving and non-abusive relationships.
The links between victimisation and becoming a
perpetrator are increasingly being researched and
documented. Yet these are rarely, if ever, addressed
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in any of the criminal justice responses to youth
offending. In a study in the UK, for example, it

was found that “91 per cent of all ten-17-year-olds
who had committed the most serious offences had
experienced abuse or loss in their earlier life.”*
Despite increasing concerns about violent behaviours
by children, including sexual violence, most criminal
justice responses continue to fail to respond to the
links between violence experienced and violence
committed by children.

Although family abuse frequently plays a major part
in the life history of children who commit offences,
this is not to imply that all children who have been
abused will go on to commit an offence. It does mean,
however, that unless abuse in the lives of these boys
and girls is prevented and addressed appropriately,
children will continue to be driven towards responses
and behaviours that will increase their likelihood of
being further abused and, in many cases, will bring
them into conflict with the law.

In addition to violence by parents, violence, abuse
and outright rejection at the hands of other carers,
particularly in the aftermath of divorce or separation
when a child is cared for by a step-parent or within a
reconstructed family, are also common factors in the
lives of many children who end up in conflict with
the law.

Amir is 13 years old. His stepmother drove him out
when he was eight years old:

“My father... at the beginning... at Kulyab ... at
Moscowsky ... was a well-known man. He and my
mother got divorced in the course of the war. Some
time later my father came and took me out of her
hands, then there was a kind of quarrel... He takes
me away... A bit later once my mother comes to my
Jather’s place, she found my father has already been
married... Then at the place she gets in ‘scandal’ with
his new wife.... Later, as I had become a pupil of the
third year, I asked my ‘moma’ [one replacing his direct
mother] to take me back to my mother. She was
keeping silent. I had again urged her: please, take me
to mother!” Then she told me that my mother had
died three days ago. Then my father [...] left me

with my moma [because he left for Russial. In turn
she beat me up and threw me out. She said: You are
not my child and you are from another person’. So she
threw me out. Then I had to stay, with all these boys,
at this Sahovat [market].”

Tajikistan®

Violence experienced by children in the family

is not only that which is directed towards them.
Domestic violence, where children witness the abuse
of one of their parents at the hands of the other,

also has a pervasive impact on children’s sense of
security. It often results in a feeling of powerlessness
and unpredictability as well as a sense of lawlessness
and unfairness in the realm of the home where the
boundaries of what constitutes ‘acceptable behaviour’
simply do not apply.

Family relationships are clearly crucial to children, not
only in terms of the emotional, social and economic
stability that they can bring, but also in terms of the
parental support and guidance that children need

and the process of socialisation that families provide.
In discussions with boys and girls who are in conflict
with the law, parental love, care and guidance are
always mentioned by the children as important factors
for preventing children ending up in trouble.”
Parental neglect — including not having time to be
with their children, to talk, to take an interest in their
lives, either from wilful negligence or due to the
pressures of making a living — is a recurring issue for
children of all backgrounds. Yet, support for parents,
including in parenting skills and good parenting, is
rarely, if ever, prioritised or available.

Sixteen-year-old Joy, who is in jail for substance abuse,
writes:

I have always been and still am a hard-headed child.
Do you know why children are hard-headed? Because
some parents lack love and caring. How come children
do not obey their parents? Because they see what their
parents do. Why do children come to this? Why are
they here inside the jail?”*

Children who are unable to reach out to extended
adult support through their broader family network



or other key adults in their lives, such as teachers or
family friends, will often find themselves particularly
isolated and likely to look for alternative and
sometimes more risky support networks, such as
gangs. The importance of an extensive protection
network for a child is particularly obvious when
violence or other forms of crisis affect the boy or girl’s
relationship with his or her parents. Unlike adults
who are able to seek support from other adults or
services, children are rarely encouraged to go outside
the family or school for support. The resulting sense
of powerlessness and of having nowhere to turn to
are often major factors in the risky strategies adopted
by children in conflict with the law.

“Q: Is there anyone who could help you?
A: (pause)
Q: Did anyone help you in your life?
A: In my life? No.
Q: No one helped you?
A: No
Q: Do you have any friend so that you could talk to
him in an open manner, freely? If you feel upser and
you can come and talk to him?
A: No, there is no such a person.
Q: There is no one?
A: (pause)”
(Kolya, aged 14)*

Gangs and peer groups may become the crucial
influence in such a child’s life, with both positive
and negative implications. On the positive side,
gangs and peer groups may provide an important
socialising and protective framework for a child that
may otherwise not be present or adequate. On the
negative side, the child may be exposed to high levels
of peer “violence (to maintain discipline and assert
authority within the hierarchy of the gang as well as
taking the form of inter-gang violence), introduction
to substance abuse and potential for increased

criminal behaviour”.*

Thus one of the consequences of the breakdown of
family protection for a child may be that they are
driven towards coping strategies that will in turn
expose them to further violence and the increasing
risk of coming into conflict with the law.
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The revolving doors of care and justice
responses to children ‘at risk’

In addition to having the primary care responsibility
for children, the family is an important status-giving
institution. Children who find themselves excluded
from a family may also find themselves without social
status or saddled with a negative one, with the label
of ‘orphan’ or ‘street child’, for example. They may
find themselves ‘out of place’, at the margins of a
social environment where a child is either meant to
be in a family or in a ‘home’, an institution for their
protection. As a result of that loss of parental care,
the child becomes an object of protection for the
state, which is meant to intervene when the primary
carers — the family — are unable or unwilling to

care appropriately for their children. In reality,

the provision of social care and child protection
mechanisms are often completely absent or rely
entirely on already overcrowded institutions. As a
result, the criminal justice system, particularly the
police, becomes the first and often only agency

to respond to the child’s situation. Children are
criminalised through the failure of adequate
responses to deal with their care and protection
needs and often find themselves sent back and forth
between both care and justice systems.

Kenya provides a stark example of what happens
when the social welfare system becomes confused
with the criminal justice system. With 80-85 per
cent of children who face serious care issues ending
up on remand, the police and courts act on what
they believe is in the children’s best interests by
removing them from the streets and placing them
in the criminal detention system in the absence

of alternatives in the care system. Kenya is by no
means an exception, as the examples in Chapter 4
demonstrate.” Children who have committed

no offence, actual or perceived, but who for one
reason or another are without parental care, are
routinely detained in the justice system for their
‘own protection’” until some other form of care can
be found. In a number of countries, parents are even
able to ask the police and prisons to detain children
they say they cannot manage, as is the case in Laos

and Bangladesh.
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Emon is a boy of 14 years old. His father brought him
before the Tongi Juvenile Court because of his ‘unruly’
behaviour. According to his statement, he has many
[riends with whom he used to spend more time than
his father desired. Sometimes he used to return home
a bit late at night. His father’s advice was ignored
which infuriated him. And this led his father to bring
Emon to the correctional institute for ‘rectification’
Emon has been given a detention order for six montbs.
Now he knows how to make tattoos. He also knows
how to make a dagger and other sharp weapons. He
says that when he will be released, he will continue
demonstrating his feats because he wants his father

to know how well he has been ‘corrected’ in the
correctional institute.

Under the laws in Honduras, children are deemed

to be in a situation of danger “if they exhibit serious
behavioural problems or difficulties with social
integration, which include truancy from school,
running away, belonging to a gang, and persistent
disobedience to their family”.* In these cases,
children’s judges can order the placement of the

child in so-called temporary ‘welfare institutions’,
which in reality often mean many months living in
poor conditions in overcrowded institutions. In
Bangladesh, under ‘safe custody’ laws, magistrates can
pass an order for the detention of boys and girls in
‘safe custody’ (in jail or a vagrant home) in cases where
they have been the victims of rape or sexual assaults,
in cases where they have been rescued from brothels or
from traffickers and, in the case of girls and women,
where they have married someone from another
religion or they have married without the consent of
their guardians.” The misuse of the criminal justice
system for the ‘protection’” of children is particularly
severe in relation to girls in a number of countries.
From the continuous criminalisation of girls who are
sexually exploited and trafficked to the use of criminal
detention for the ‘protection’ of girls who have been
sexually abused, this inappropriate use of the system
invariably leads to further exposure to violence and is a
flagrant violation of their rights. They represent
particularly appalling examples of what happens when
the criminal justice system is used to address care and
protection issues.”’

Inappropriate care responses do not only affect
children when they are deemed capable of committing
offences but also when they are below the minimum
age of criminal responsibility and commit acts that
would be offences if they were above that age. In many
cases, these children are referred to the same care
institutions and often have even fewer opportunities
for accessing due process and ensuring that decisions
about them are based on what is in their best interest.
As a result, it is crucial to ensure not only that a
proper minimum age of criminal responsibility is set
but that the care responses to children who ‘offend’
below that age provide protection and care responses
that are community- and family-based.

Even in countries where the care system is functioning
appropriately, there is often a revolving door between
the care and justice systems. The care system’s over-
reliance on institutionalisation and the lack of support
for family-based care alternatives have a particularly
negative impact on children. The inappropriate
placement of children in orphanages and other
residential institutions puts them in a similar situation
to the one they would face in detention, including
the very real risk of violence while in care. Alienated
from a normal social environment and from both the
negative factors but also the support networks that

are available through their relatives and communities,
children who come out of care are particularly at risk.
Few if any of the challenges they faced because of
their lack of protective networks, including through
their extended family, peers, and neighbours, are
going to be resolved through their institutionalisation.
Instead, these children have been removed from a
normal socialising environment and when they leave
care they will be plunged back into a world very
different from the rules and regulations of a confined
institution. Without appropriate support networks
and coping mechanisms, many of these children

will end up leaving care only to be picked up by

the police.”

In many countries, the care institutions themselves are
hardly different from the prison system and children
often experience them as such. As a result, children
will often choose, whenever they can, to remain on



the streets and will view the authorities” attempts

at ‘protecting them’ as no more than an attempt to
restrict their lives and penalise them for the situation
in which they find themselves. This in turn may
even lead them to adopt even more risky survival
strategies, including avoiding all contact with the
authorities and with representatives of the authorities
(including in the education and health systems),

in an attempt to escape the reach of both care and
criminal systems.

“The first thing is that we dont want to be in jail or
the vagrant home. We have every right to work and
live on the streets because we don’t have any other
option at the moment. Police should not pick up street
children without any specific charge against them.”
Street children in Bangladesh™

Failures in the care and protection systems, whether
familial or state-based, are a major feature in the lives
of children in conflict with the law and yet are rarely
acknowledged in the formal responses to children’s
offending. A study of children in detention in the UK
by the Government’s Social Exclusion Unit found that
over 50 per cent of these children had been in care or
involved with social services; two out of five girls and
one out of four boys reported suffering violence in the
home; one in three gitls and one in 20 boys reported
that they had been sexually abused; and over half of
the girls and two-thirds of the boys had had alcohol
problems before entering prison.” Instead of ‘treating’
children as a series of isolated problems (child with
family problem, child abused, child in care, child with
anti-social behaviour issues, child in conflict with the
law), children should be recognised as individuals,
who are often facing multiple issues at the same time
and are having to make choices according to the
limited options they feel are available to them. They
should be supported through a continuum of care
and protection responses that recognise the range of
challenges faced by that particular boy or girl, and
provided with the tools and options to address them
in a safe and empowering environment. Access to
community-based support mechanisms should be
prioritised at the earliest stages and not only when

a child has already come into conflict with the
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law or has already been convicted of an offence and
community reintegration suddenly becomes an issue.

There is a terrible irony that a concept of protection
that sees children’s safety as being threatened on the
streets and best supported by a move into a closed
environment, a home or an institution, has led to
children being moved into what are often equally
unsafe environments, such as a return to violent
homes, police custody or orphanages. The reality,
however, is that the aim of such interventions is less
the protection of the child and more the application of
concepts of public order, with streets free of vagrant
children sleeping or begging and generally disturbing
the appearance of ‘social order’. As will be discussed
further in the next section, while removing the child
from the public space may deal with the immediate
public order issue, it does not in any way address the
causes of that child’s homelessness or his or her need
for care and protection.

Criminalising children’s coping
strategies

“Because it was difficult to survive, we had no bread
to eat... Then we came here.”

“Because we used to live in the village, there was no
place to work, we had no shoes to wear, we couldn’t
buy the needed school uniform, thats why we were
not able to go to school...”

“We had hard times at the village. We had not been
having any food to eat despite all my tries ro get it.
1 had not been having any good clothes to put on
and the other boys laughed at me. So I had to run
away from there to the city for this.”
Street children in Tajikistan who were
asked why they left home™

Survival strategies

The break-up of familial protective structures as
a result of violence, separation or simply out of
economic necessity all lead to children finding
themselves ‘out of place’ in the eyes of society.
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Children facing chronic poverty and violence in
their families and communities are more likely to
leave their homes either permanently — as they
migrate to bigger cities in search of work, food
and opportunities — or temporarily, as they take on
small-scale employment, usually on the streets, or
adopt survival strategies which include begging,
scavenging or petty thieving.

These children find themselves in ‘double jeopardy’,
as their very survival and coping strategies are
criminalised by their societies. Begging, vagrancy
and street work are still criminalised under the

laws of many countries as a result of a public order
strategy that wants to see streets cleaner and safer

for the majority of citizens and in order to instil
confidence in business. In Bangladesh, for example,
vagrancy laws and criminal procedures are used to
‘sweep’ the road prior to the visits of dignitaries or
prior to every general strike (Hartals). Children are
rounded up, often beaten and then detained for their
‘safe custody’. “At times the police detain the children
for days without producing them to Court as they
are pressed [to pay] some sort of ‘unofficial ransom’

” 56

(in most cases 200 Zaka per children).

“One day we went to the Shishu Park (children’s
park) along with others. Suddenly the police picked us
up without explaining anything. When we asked them
about the reason, they beat us up. We were afraid to
ask again as the police had batons in their hands.”™

As children, their employment opportunities are
limited and often exploitative. They are driven towards
livelihood options that are usually illegal and the
impact is that they are asked to make impossible
choices: to eat, sleep and survive, or not to break

the law.

In Quezon City in the Philippines, for example, the

local ordinance “specifically declares penal certain acts

and activities for street children [such as]:

(a) loitering within the Quezon City streets if the
child is below 12 years old

(b) selling sampaguita leis, cigarettes, newspapers,
and other products or commercial items in the
Quezon City streets

(c) begging, sniffing rugby and other solvent
products, pickpocketing, and doing other
illegal activities.”**

In some countries, children are left with no other
alternatives than petty theft to meet their basic needs,
including food and clothes. In Uganda, a study of
children in conflict with the law in three districts
found that 70 per cent of children had given the
need to meet their own needs, including food, as

the main motivation for stealing.”

“I badly needed trousers and yet did not have the
money to buy them. So I got them on credit although
1 did not have anywhere to get money to pay for it.
I therefore stole money to pay for the trousers because
the time given to me to pay back had passed.”

(boy, Uganda)®

“My brother and I went to town and pretended to be
mentally retarded, deaf and dumb and begged money
[from shops and passers-by. That day, we were at least
able to raise something to eat.”

(14-year-old girl, Uganda)®

By criminalising most livelihood choices available to
children and targeting their survival behaviours, the
law in turn drives them towards more risky and
exploitative options. With limited legitimate options
for livelihood, children surviving on the street are easy
and useful targets for those running the drug and
organised crime trades. Substance abuse and trading
by the children themselves become both a means

for survival and a way to survive. The use of drugs
provides these children with a means of temporary
escape from the world they live in as well as, in some
cases, a hunger suppressant that enables them to

get by. Being ‘high’ can be understood as a coping
strategy for children as well as a major bonding factor
with peers.

“Taking shabu (amphetamines) makes you feel
physically alert and awake. It conditions the body and
gives you longer stamina.” Jerry kept on giggling as
he continued narrating his story.

“You will not feel hungry! Shabu users are thin
because they do not like to eat. Their bodies are very



active and stay wide awake even at night.” Jerry
further explained that by taking a deck and a
half of shabu, he can stay awake for 20 hours.
“That is why I was so thin before.”

Like any other drug abusers, ‘trip’ is the main
motivation. There is nothing much to do in the
community except to wander around — spend the
whole night hanging around in the neighbourhood
watching people stay up late and play video karera,
an illegal gambling machine similar to a slot
machine in casinos. As shabu inhibits the body
metabolism to long for food, I suspected shabu

use is also Jerry’s way of escaping from hunger.”

The response to the addiction of these children is
invariably criminalisation, unlike responses to similar
addiction by children from better-off families. The
high percentage of children in the Philippines arrested
for amphetamines (shabu) or rugby consumption

is one example. Another is in Brazil, where it was
reported in 2001 that “offences involving adolescents
with drugs make up about 70 per cent of all offences.
Whereas middle class young people who consume
drugs are considered in the context of a medical
approach, young people from the lower classes who
sell drugs are seen purely as criminals. This has led

to a huge process of criminalisation of poor young
people who overpopulate institutions for adolescent

offenders.” ®

In view of the fact that substance abuse requires
money, it will inevitably push children like Jerry to
steal and even trade, bringing them further towards
conflict with the law and into the criminal justice
system. Research with street children in Tajikistan
found that “about 40 per cent of street children
regularly smell petrol or glue but there are also others
who ‘distract themselves from reality’ by sniffing it
from time to time. The children sniffing glue or petrol
regularly also seem to steal more than others, and are
labelled as ‘thieves’ among the street children.”*

The sickness and death of a parent or their migration
away can also have a particular major and sudden
impact on the life of the child, both emotionally

and economically. Children have always played an
important and positive role as carers in their families,
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including looking after other siblings and sometimes
sick or incapacitated parents. This is not only true of
children whose families are facing chronic poverty.
Yet when a family is already facing serious economic
challenges, the loss of a breadwinner and carer will
often force children into taking on a more major role
in both areas. This often creates enormous personal
challenges for boys and girls, as well as resulting in
their adopting livelihood strategies that are likely to
bring them into conflict with the law.

Eleven-year-old Benben left home because he
could no longer take the responsibility of taking
care of his younger siblings when their mother
died. He felt neglected by his father. On the streets,
he felt good bantering with peers. When they

sniff 7ugby,” problems seem remote, he said. “Why
would I not leave home? I do all the work at home.

It is so hard and tiring! I am still small, yet a child!

1 still have ro take care of my younger siblings, look
for food to feed them. My Papa does not care. I miss

»66

my Mama.

The major impact of the HIV and AIDS pandemic
has now added another urgent dimension to the

care challenges faced by children. With increasing
numbers of child-headed households and children
being responsible for the care of a number of other
children, the criminalisation of children who are

out of ‘traditional care situations’, together with the
fact that most of their livelihood options are illegal,
will result inevitably in these children increasingly
coming into conflict with the law. Without a
reconceptualisation not only of children’s social role
but also of their legal role and status, children in these
situations will find themselves increasingly vulnerable
and marginalised. They will be left unable to protect
their rights against unscrupulous adults and their
views, roles and responsibilities as children and as
carers will be left unrecognised and unsupported by
laws and bodies used to dealing with children only
through the agency of adults.

Okello’s case, described on p.12, illustrates
poignantly the impact of lack of protection combined
with the impact of stigmatisation that results from
criminalisation. Upon the death of both his parents,
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his uncle had appropriated the children’s property
and as a result had driven Okello to the streets and
to stealing. After being arrested for theft, Okello was
helped by a local community-based organisation and,
through the care and support of a ‘Fit Person’ (see
Chapter 4.7), he began to rebuild his life and started

a small business.

“He then vowed to save some money and bring the
uncle to justice for the sufferings inflicted on him.
When the uncle realised that the boy was serious
on the issue, he arranged for a mob to beat him up
on the grounds that he was a thief and this led to
his death.””

To say that poverty plays a major role in bringing
children into conflict with the law is of course not to
say that only poor children commit crimes. Children
who come from better-off backgrounds, however, are
in a far better position to avoid the criminal justice
system and incarceration altogether: through their
parents being able to settle the matter out of

court; through being able to afford better legal
representation; or through being able to make bail
conditions and get their families to stand as sureties.
Equally, children who have some form of extended
protective network through families and peers are
more likely to cope and identify better and safer
options when a crisis strikes and their immediate
family structures break down. Once in conflict

with the law, they will usually also benefit from
more positive outcomes, as the justice system is far
more likely to consider diversion and alternatives

to incarceration where a family is engaged and
willing to supervise and support the child in

the community.

The reality of children’s lives is that a range of
factors are often at play at once, with one risk factor
compounding another or one protective factor
supporting another. It is by recognising the interplay
of these factors and empowering children to build
on their own resilience and develop their own ability
and capacity to respond to the crises that affect

their lives that they can be supported in making
better choices and identifying positive solutions,
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even in the face of what are too often appalling
and limited options.

Peer-bonding as a protection strategy

An important coping strategy for children facing
care and protection issues is to join a peer group for
support and protection. For all children, this is a
natural and important process of socialisation and
growing up. For teenagers in particular, such groups
are recognised as “the vehicle for the transition” from
“the protected life of the family to the independent
life of adulthood”.* For children who are facing
difficult issues in their relationship with their families,
schools or immediate communities, peer groups
represent a particularly crucial extended support
network. Joining a group or a gang provides them
with a surrogate or extended family and a social
environment that is otherwise lacking. For many
children living or working on the streets, joining a
gang is rarely just a matter of choice but of basic
survival. Violence on the streets, whether at the
hands of other youths, the police and vigilantes or
other adults involved in crime, means that being a
member of a group is a crucial strategy for protection
and survival. It empowers the child through peer
support, provides him or her with a new social status
and identity that have otherwise been lost, and in
many cases enables the child to reclaim both social
and physical space on the streets.

“Seventeen-year-old Gino recounts how he took care
of himself on the streets since he left home when he
was seven. Mostly, he took on all sorts of menial
tasks in exchange for food or loose change. Hunger,
however, would often push him to stealing. To survive
the harsh street life, he joined a gang. He said he
always had a knife or some weapon with him for
protection. ‘We only carry them around to defend
ourselves. We do not want to be caught unprepared,
particularly myself. I am a vagrant! I do not have
money for hospitalisation. I cannot afford medicines.

1 will simply die helpless.”

The increased criminalisation in recent years of gangs
and children and young people who are part of them,
whether or not they have committed a crime, has



had far-reaching negative consequences for both the
children and their societies. It is part of a public order
strategy that wants to demonstrate that politicians are
‘tough on crime’ and is generally popular with the
media, who find crime stories commercially attractive.
Yet it not only fails to address the real issues behind
the levels of gang-related violence, including the role
of the drug trade and organised crime, it also marks
these young people as targets for stigmatisation,
further exclusion from opportunities and in many
cases results in their death. It makes it virtually
impossible for them to make different choices and
seek a different life, whether through employment,
education or other positive involvement in their
communities.

The case of Honduras (see chapter 4) provides a
striking example of the way the criminalisation
approach can simply reduce even further the options
open to these young people and expose them and their
communities to an even greater level of violence.”
Children who are thought to be members of gangs
are targeted for extra-judicial executions by vigilante
groups and death squads linked to the security forces.
They are faced with death and violence at the hands
of their own gangs if they attempt to leave them.

The police, who do not differentiate between ex-gang
members and active gang members, continuously
harass them on the streets. They are almost totally
excluded from the work force and educational or
vocational opportunities through stigmatisation that
sees them first and foremost as a public security threat
and rarely as the individuals they are, hoping for a
better life. Their “tattoos act as a highly visible barrier
to reintegration with society”, leading some of them
to desperate measures including resorting to using
“battery acid or acid creams to remove their tattoos —
leaving scars across their faces and bodies”.” Most of
these children and young people have simply been
made ‘persona non grata’ in societies and communities
that make it virtually impossible for them to change
and to make different choices. By criminalising them
for who they are rather than what they have done,
they are collectively condemned to remain imprisoned
in the gang and violence culture that is too often their
only option for staying alive and surviving as well as
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protecting their own families. These children and
young people are simply left facing impossible choices.

“We want them — community and local organisations
— to help us move forward. We cannot do it alone. We
really need a place to work. Were tattooed so we can’t

get work.”
(Honduras)™

Being ‘out of place’: dropping out of school

Children’s loss of place and status does not only
occur when they are facing acute survival issues on
the streets. Exclusion from their ‘attributed places’
(such as schools) also results in a much greater
likelihood of their coming into conflict with the law
and being exposed to violence. Children who drop
out of school, or who are excluded permanently, find
themselves in an in-between zone where vocational
alternatives and employment opportunities are few.
At the same time, the behavioural issues that may
have led to their dropping out in the first place are
compounded by their alienation from the very place
where much of children’s socialisation, educational
and recreational activities are meant to take place: the
school playground.

A majority of the children referred to in the case
studies in this report have dropped out of school,
either to work to support their families or themselves
or because their parents were unable to pay the costs
of their education. The impact of both fees and
hidden costs found behind so many of the ‘free’
education systems cannot be underestimated, not
only in terms of these children’s lives but also in
terms of the resulting cost to society, financial and
social, including the increased likelihood that these
children will come into conflict with the law.

In other cases, children drop out because they feel
education is irrelevant to their lives or because they are
facing particular educational or behavioural problems
at school.” In Kosovo, for example, “the reason

most often cited for lack of school attendance is an
economic one: many young people work to support
their families, and experience has shown many that
getting an education will not necessarily improve their
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earning potential”.”* Either way, the impact of such
involuntary or self-imposed exclusion is broader than
the loss of education for the child. In a British study
on the effect of permanent exclusion from school on
youth offending, the authors noted that “permanent
exclusion tended to trigger a complex chain of events
which served to loosen the young person’s affiliation
and commitment to a conventional way of life. This
important transition was characterised by: the loss of
time structures; a re-casting of identity; a changed
relationship with parents and siblings; the erosion

of contact with pro-social peers and adults; closer
association with similarly situated young people and
heightened vulnerability to police surveillance.””

For these children, the lack of appropriate alternatives
and meaningful occupation, together with the
stigmatisation that comes with being ‘out of school’,
result in their displacement to the street and to an
environment that brings them increasingly at risk of
coming into conflict with the law.” In addition, being
‘out of school’ can itself be a crime as a status offence
which remains on the books of many countries that
still criminalise truancy. Rather than addressing any
of the issues behind the behaviour, which could be
simply a child’s response to particular challenges faced,
including bullying by peers in school or violence at
home, status offences place the problem entirely on
the child and on his or her behaviour. The added
criminalisation simply confirms the identity of the
child as a ‘problem’ to the child himself or herself,

to the authorities and to their community, thus
reinforcing their marginalisation and narrowing
further the options available to him or her. Even
where truanting itself is not a crime, the stigmatisation
that is associated with being ‘out of school” will often
lead to a much greater risk of criminalisation. In the
UK, for example, it was found that “truanting
students, once apprehended, are more likely to

be formally cautioned for low-level offences than
their non-truanting counterparts, more likely to be
prosecuted than cautioned for more serious ones,

and more likely to be sentenced to custody than a
community penalty. This means that their careers in
the youth justice system may well accelerate at a faster
rate than their criminal careers (Graham, 1988).”7
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The reality for children who find themselves ‘out of
school’ is that the lack of alternative educational or
employment opportunities together with the loss
of status and stigmatisation attached to being ‘out
of place’ all result in increased likelihood of
criminalisation and a push towards more risky
behaviours. The options for these children to

make different choices are simply often not there,
compounding the challenges they were facing in
the first place and reaffirming their alienation from
a society and a community where they feel they do
not belong.

Being ‘out of place’: on the streets

What do you normally do around here?
“Sit outside the shops. Have a laugh.”
Why here?
“Because theres nothing else to do. Theres not
much places else to go. Theres nowhere else out. ..
Yeah, other places you get moved by the police
all the time.”
(14-year-old boy, UK)"

Children’s displacement is both a social and a spatial
concept. Being ‘out of place’ for a child means being
outside of the physical places that are traditionally
attributed to childhood, such as homes or schools or
defined recreational areas when they exist. Instead,
children find themselves operating and even living

in areas that are considered ‘public’ but in fact are
generally reserved for the adult public. For many of
the children who are displaced temporarily or more
permanently to the streets by their life circumstances,
the streets are increasingly ‘no-go’ zones. The increased
reliance on curfews, dispersal orders and anti-social
behaviour orders that criminalise children’s use of
public places, as well as their behaviour in them
when deemed socially ‘inappropriate’, represents yet
another form of social exclusion for these children
which brings them into direct conflict with the law.

The Barangay Pinyahan in Quezon City in the
Philippines provides a particularly striking example of
curfew on minors from 10pm until 4am, with the
following conditions:



“Except for adults, it shall be unlawful for any person
to make a display in public and cause disturbance on
the peace of the other person through the following
acts:

(a) Drinking and dancing in a public display
without any reason to celebrate such as birthday
party, wedding celebration and the like.

(b) Prolonged stay outside his or her residential
abode.

(c) Leisurely walk on the streets of the barangay

without valid reason or purpose.””

Similar examples of curfews or restrictions on

young people’s use of public spaces and freedom of
movement and association can be found in the UK
and the USA and can be even more restrictive.®

A recent dispersal order notice in a major residential
area of London in the UK, for example, read: “If you
are under 16 you are not allowed to be here between
the hours of 9pm and 6am unless you are under the
effective control of a parent or responsible person over
the age of 18. You may be removed to your home or
place of safety if more appropriate.”

For children whose lives and work are on the street,
curfews are simply a criminalisation of their lifestyles
and survival options and expose them further to the
arbitrary and often violent criminal justice system.
This includes police officers and private security
guards wanting to be seen to be doing something

or simply using the laws to extort whatever they can
from those who have little choice.

But even for other children who may have other
options, curfews and other restrictions on their use
of public spaces also have negative consequences.
The limited spaces available for children to meet and
socialise outside of an adult-controlled environment
such as homes and schools make the streets of their
communities particularly crucial spaces for them.

It is where they develop their relationships with the
outside world and their identity as members of a
community, where they ‘hang out’. The heavy
policing and public mistrust of children on the streets
and in commercial spaces, including shopping malls,
simply confirm to children that they are unwanted
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or even ‘outlawed’” from most areas which make up
their neighbourhood. They are to be contained within
smaller and well-defined environments ruled primarily
by adults. Again, this is particularly problematic for
young people who are facing challenges in their
familial or school environment because it leaves them
with nowhere to go to escape and seek support and
advice from others. In addition, for “less affluent
children, the street offers the main social forum,
especially as a large proportion cannot afford to
participate in other leisure and recreational

opportunities, or they choose not to do so”.*!

This social and spatial exclusion is problematic on
many counts. It drives many into adopting even more
risky behaviours by looking for more ‘out of reach’
places away from a constant adult gaze. It confirms
their relationship with their communities, and with
those who enforce the rules of their communities, as
one of confrontation, mistrust and sometimes even
fear. They are not accepted as legitimate members
because they are children and this confirms a sense
of ‘not belonging’ and of unfairness that the world
around them is defined by adults and that they are
powerless in the face of rules that are defined for
them but not with them.

“I am not asking anyone for help; no one wants to
listen. Why would I ask my parents if they would beat
me up?”

(primary school pupil, Bosnia and Herzegovina) **

It compounds for many children the already natural
process of wanting to be seen as ‘different’ and to test
and break the rules. It increases enormously the
likelihood that they will come into conflict with the
law. As a result, many children and young people

are entering the criminal justice system and find
themselves criminalised for what began as minor
adolescent misbehaviour.*

On the one hand, the media and advertising aimed at
children encourage them to believe in the importance
of materialism and the need to consume, to see
ownership of things as being a defining criteria for
gaining status in life and society.* On the other hand,
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children are banned or restricted from entering
shopping malls and viewed with suspicion when they
do, unless they obviously have money and are able to
consume. These conflicting discourses are bound to
send powerful messages to children, particularly those
who do not have money to buy goods or to pay to
enter recreational spaces that are the only truly defined
spaces offered to children outside of their schools

and homes. These messages speak of exclusion unless
they can afford inclusion, of being status-less unless
they already belong, and of disempowerment unless
they can impose power. Yet, these discourses are rarely
challenged, but instead the choices that children make
within the restricted space that we allow them are
constantly questioned.

It is striking that children’s social and anti-social
behaviours are so heavily watched and policed when

at the same time they are barely recognised as social
actors outside of the family or the school environment.
Their lack of participation and control over their lives,
over decisions that are made for them and on their
behalf and over their environment mean that, on the
one hand, children are treated as irresponsible and
incapable human beings, ‘adults in waiting’ or ‘non-
adults’, while on the other hand their every move,
their location, and their behaviours are closely watched
and ruled by communities that want them to abide

by their rules and behave as responsible citizens.

As Matthews points out, “the non-involvement of
children, according to their maturing levels of interest
and skill, creates citizens with little competence, who
have learnt since childhood that society comprises
those who have responsibility, and those who

do not”.®

By being disenfranchised from their communities and
provided with few incentives to participate, children
are given few if any opportunities to exercise their
citizenship skills and develop their sense of communal
responsibility and belonging. Instead, they are acutely
aware that they live in a world ruled by adults where
their views, ideas and solutions are not valued and
where the choices they make on a daily basis are not
recognised. Through exclusion and criminalisation we
reinforce their feeling of powerlessness and reduce
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further their capacity to recognise options and exercise
judgement. They feel that they have “little control

in their lives and that their options are narrow. This
feeds into the mentality of ‘no choice’ and ‘T had to’
presented by many young offenders as a reason for
their behaviour.”* It also reinforces their sense of
unfairness and alienation in the ‘adult world” which
can, in turn, drive them even further into adopting
risky and ‘anti-social’ behaviours.

By restricting children’s social and spatial involvement
in their communities and in their lives and by not
recognising and supporting their capacity to consider
options we are, in effect, undermining their ability to
respond to the situations and problems they face by
making better choices. We discourage them from
seeking solutions, including solutions to the violence
and abuse they face or they perpetrate. We alienate
them from their communities and yet we demand
that they feel part of them and abide by their rules.
We remove their opportunity to take responsibility
for themselves and yet we are quick to attribute
responsibility to them when they do make what we
consider are the ‘wrong choices’ such as break the
law or behave inappropriately. The reality is that
children do make choices, often in circumstances
where the only choices available to them are bleak
and sometimes even dangerous.

The recognition of children’s role as social actors
when they come into conflict with the law must be
mirrored by recognition of their role as members of
their societies. Instead of relying on inappropriate
criminal justice responses that narrow even further the
options available to them, we need to engage children
in seeking their own solutions and determining the
boundaries of their own behaviour towards others.
This is precisely what socialisation is about. Children
need the opportunity to be recognised not just as
victims or as perpetrators but as individuals who are
members of families, communities and societies;
individuals who are facing multiple challenges and
who need to be empowered to respond to these
challenges and to make better choices for themselves
and their communities.



Notes
* Advocasey (2003) p.2

¢ There is a comprehensive and far-reaching body of international
law which regulates juvenile justice, in particular Articles 37 and
40 of the UN Convention on the Rights of the Child, the UN
Standard Minimum Rules for the Administration of Juvenile
Justice (The Beijing Rules), the UN Rules for the Protection of
Juveniles Deprived of their Liberty (JDLs), the UN Guidelines for
the Prevention of Juvenile Delinquency (The Riyadh Guidelines)
and the UN Guidelines for Action on Children in the Criminal

Justice System (Vienna Guidelines)
7 Article 40(1) of the Convention on the Rights of the Child

® Minimum Rule 11. Diversion. Commentary. United Nations
Standard Minimum Rules for the Administration of Juvenile

Justice (The Beijing Rules)

? There is currently no accurate figure for the number of children
in detention. States continue to fail to collect proper data in
relation to children who are deprived of their liberty or collect
only partial data. For example, in some cases they collect data
only in relation to those detained post-conviction or only in
relation to children detained in formal penal institutions without
accounting for those detained in other state institutions including
reformatory schools, re-education centres, ‘approved schools’,

vagrant homes etc. See Meuwese (2003)

1 See Etemadi ez a/ (2004): Table A 18.4 p.338; Parry Williams
(2005); Save the Children Sweden (2005)

' According to a survey carried out in February 2005 by Save the
Children Denmark and Prison Fellowship (Dayster Consult
International) on 20 prisons located in the six big regional states
of Ethiopia, only 36 per cent of the children in the 20 prisons

were convicted of an offence
12 Advocasey (2003) p.29

3 heep://www.crimeinfo.org.uk/ Go to Youth People in Prison Fact
sheet. The Howard League’s weekly prison figures for July 2005
recorded that there were 11,018 under-21-year-olds detained

at that time in the UK. http://www.howardleague.org/
weeklyupdates/2005updates/July05.htm. As a result of England’s
more punitive approach adopted in the aftermath of the high
profile murder case of a two-year-old by two children in 1993

(the Bulger case), there has been “an 800 per cent increase over
ten years in the number of children aged 12-14 in custody in

England and Wales. This is within an overall 100 per cent rise in
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the same period in the number of young people aged under 18
in custody, which includes a 400 per cent increase in gitls. [...]
The Home Office’s own research shows that the main factors in
this dramatic increase in juveniles in custody are the increasing
imposition of custodial sentences by the courts and the extended
length of the sentences. It was not the case that more young
offenders were appearing before the courts during this period.”

NCH Scotland (2003) p.11

' Muncie (2004) p.15. The WHO report on Violence and Health,
for example, uses the concept of youth to include all those under
29 years old. As a resulg, its chapter on youth violence which
points out that the majority of violent acts are committed by
youths, does not differentiate between the very different picture

of violence committed by children under 18 years and violence by

young adults in their early twenties

" A good example of this problem is in Uganda where the crime of
‘defilement’ is defined as a capital offence and constitutes a very
high percentage of crimes committed by children in that country.
Defilement, though, includes all sexual activities between children
under 18 years old, whether consensual or not, and is seen to be
used, in many cases, by families to extort money as ‘reparation’
even where the two young people involved are in a consensual
relationship as boyfriend and girlfriend. (See Uganda Good

practice model in Chapter 4 of this report.)

' The good practice examples in this report relate to Laos,
Ethiopia, Kenya, Uganda, Bosnia and Herzegovina, the
Philippines, Honduras and China. Save the Children also works
on this issue in Afghanistan, Bangladesh, Cambodia, DRC,
Liberia, Pakistan, Montenegro, Mozambique, Nepal, Sri Lanka,
Syria, the occupied Palestinian Territories (oPT), Tajikistan,

Vietnam, UK and Yemen

7 ‘How severe is America’s Juvenile Crime Problem?: Juvenile
crime rates did soar in the late 1980s and early 1990s, but even
at the peak only a tiny fraction of youth were involved in serious
violence.” http://www.aypf.org/lesscost/pages/fact02.html. In the
UK, violence against the person, both serious and minor, account
for less than 14 per cent of indictable offences and theft and
handling stolen goods account for just under half of all youth
crime. Muncie (2004) p.15

' This was confirmed in 1999 with only 4.35 per cent of all
arrests of young people being for violent crimes. See United States
Department of Health and Human Services (2001) Youth
Violence: A Report of the Surgeon General
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¥ In 1997, status offences such as Curfew and Loitering law
violations (182,700), Runaways (196,100), Disorderly conduct
(215,100), Drunkenness (24,100), Vandalism (136,500), Vagrancy
(3,100), Gambling (2,600) and Drug abuse violations (220,700)
accounted for 34.5 per cent of all juvenile arrests (total 980,900
out of 2,838,300). See Office of Juvenile Justice and Delinquency
Prevention (1999) Juvenile Offenders and Victims: 1999 National
Report. National Center for Juvenile Justice. US Department of

Justice, p.116

* “Contrary to public opinion, the posturing of politicians, and
media reports the rate of juvenile offending in comparison to
offending by adults remains relatively low, especially considering
that under-18s make up more than 50 per cent of the population.
Between January 1996 and May 1999 only 5.5 per cent of the
42,000 denunciations made were against young people. [...] The
majority of crimes committed by children are against property,
such as robbery and theft, followed by offences such as murder,
sexual crimes and crimes against security, specifically the crime of

illicit association for being a member of a gang.” (Harvey, 2004)
» World Bank (2004) p.22
2 Save the Children UK (2004a) p.27

» Dunn (2000) quoting from Children in the Dock: A Situation
Analysis of the Juvenile Justice System in Kenya by ANPPCAN
(African Network for Prevention and Protection against Child
Abuse and Neglect)

* Home Office (2003) http://www.homeoffice.gov.uk/rds/
pdfs05/r244.pdf

» UNICEF (2000) p.89: See also Muncie (2004) p.15

26 Anti-Social Behaviour Orders (ASBOs) were created in the UK
under the Crime and Disorder Act 1998. They can be served
against any person over the age of ten and since their introduction
in 1999, nearly half of ASBOs served have been served on
under-18 year-olds. (Fox, 2005)

7 “Most of the jobs street children do are typical boy’s jobs. Besides
selling things at stalls and helping in restaurants and cafes (jobs
usually done by children living in families) there only seems to be
the option of begging and prostitution left for street gitls to earn
money.” (From Munsch et a/, 2004, p.37)

* From an interview by the Research Team in Gulu during the
compilation of information for the ‘Comparative Study &
Evaluation of the Impact of the Children’s Act in relation to

CICL in 8 districts of Uganda’, 2005 (Case Study 13)
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» Amnesty International (1998) p.57. The Report points out that
of children arrested throughout the USA in 1996, gitls accounted
for 57 per cent of the arrests for running away from home, 29 per
cent of the arrests for breaching curfews and 52 per cent of the

arrests for prostitution

% See, for example, the use of safe custody in Bangladesh where
magistrates can pass an order for the detention of boys and girls in
‘safe custody’ (in jail or vagrant home) in cases where they were the
victims of rape or sexual assaults, in cases where they were rescued
from brothels, or from traffickers and, in the cases of girls and
women, where they have married someone from another religion,
they have married without the consent of their guardians, they
have been thrown out of their family or abandoned by their

parents. (See Khan, 2000, p.14)
' Munsch et al (2004) p.12

%2 On the impact of violence against children in the family, see
also the other two International Save the Children Alliance
contributions to the UN Study on Violence against Children:

Save the Children/International Save the Children Alliance (2005a
and 2005b)

% The impact of physical and humiliating punishment on
children’s behaviour is clearly acknowledged in the Guidelines for
the Prevention of Juvenile Delinquency (The Riyadh Guidelines)
which state that “No child or young person should be subjected to
harsh or degrading correction or punishment measures at home, in

schools or in any institutions.” No.54 (1990)

3 Save the Children UK (2005) Back on Track p.71
% Johnson and Nurick (2005)

* Munsch (2004) p.12

¥ Wernham (2004) p.49

% Status offences are used to penalise and regulate children’s
behaviours that are perceived as inappropriate or “dangerous” by
adults, such as truancy or running away from home and which
would not be a crime if the same act was committed by an adult.
International law requires the abolition of status offences to
“prevent further stigmatization, victimization and criminalization
of young persons”. See Art. 56 of the UN Guidelines for the
Prevention of Juvenile Delinquency. (The Riyadh Guidelines)

% “Sexual abuse in the family can confirm the young perpetrator’s
internal self-image of being an unwanted child, a wicked child

who can’t be trusted, who isn’t worthy of love and affection, who



doesn’t deserve to be happy, who doesn’t belong.” (Nyman, Risberg
and Svensson, 2001, p.40)

“ Muncie (2004), p.30 quoting Boswell (1995). See also Smith
(2004)

# The links between children being sexually abused and becoming
sex offenders in turn are more complex. Children who have been
sexually abused do not, by and large, go on to commit sexual
offences but research has shown that about one-third of these
children do. In addition, research with young sex offenders

has shown that approximately half “have cither been physically
abused, neglected by their parents or witnessed violence in their
own family”. Lingstrém (2000) quoted in Nyman, Risberg and
Svensson (2001). See also ‘Cycle of Child Sexual Abuse: links
between being a victim and becoming a perpetrator’ British

Journal of Psychiatry, Dec 2001;179:482-94
2 Munsch er al (2004) pp.6-7

 See, for example, the recommendations of children in conflict
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